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BUSINESS LAW & TAX

Vital for
executors
to get
ducks in
arow

® Case of an applicant applying to
the incorrect forum highlights this

Anthomy Finaberg

PEF Cotagon

he  sdminkiration
of deceascd
esgtales ks nod ol
the  falni-lwearted
In some cases. i
may become necessary for
an Execnr oF executrix of an
estate o apphy for a warran
via secton 2603 read with
section 102 of the Adminis-
tration of Estates Act 66 of
1965 for search and selmere of
wll asmels regstered in the
name of the deceased as ol
thae date of his or her death.
IMere could be mamerous
reasons for this, for nstance il
It 15 belewved that propesty 1s
being unreasonably withheld
or that unknown peaple are
collecting income that k= not
being dectared
e recent case of Ex
Farie MNoarmlso i ]
(151882024} {2024
ZAWCHE 304 {October 10
20:24) highlights the process
and underscores a  critical
point — 1t is inporiant o fiol
lovwy thie letter of the law when

rying 10 inwvoke this irpo-
tamd, but complex, section of
the act

In this case  which
includes a set of ragic facts,
thi applicant’s fatlwr opera-
ed i taxl business during his
lfefimwe and was  afifiaed
with the Cape Amalgamabed
Taxl Assockatbon. On Movemn-
bar 20 2003 the deceased

IT IS IMPORTANT TO
FOLLOW THE
LETTER OF THE LAW
WHEN TRYING TO
INVOKE THIS
IMPORTANT, BUT
COMPLEX, SECTION
OF THE ACT

was ghe by unidengified
assallants In Gugubethu His
assailants are =il at large
Subsequent  thereto,  the
deceased's  estale was
reporied w the office of te
measter of the high coun

Un Febroary 1 2024 the

decoased’s wile was also
gunmed down by the Nyanga
bocation by unknoam - ass
allants. The murders are sill
under police imesthgatin

As of the date of death, the
decessed had ahoul 18 eaxis
According 1o the applicant
the taxi basiress, on @verage,
gencrated  an approximate
Encoimse of A K per week
collected by the deceased and
s wifie during their Rletime

The applicamt asserts that
unbnown  individeals  are
currently  cofleciing  this
amount i the prejudice of the
deceased estate, 'The agph
cant further averved tuat the
taxl business  continoes o
operate, whereas the |ate
egtate defaulted on monthly
tnsrakments for some of the
waxls W the amount  of
25077625,

The applicant expressaed &
regsnnable suspicion that the
deceased’s vehicles remain
In the possession of confrol
ol unbmown  individuaks
refated o the deceased who

\ Wi

are conducting business for
thealr selfish gain

The applicant brought this
application on an ex parte
basls  and  contended  thal
should the possessors be
abared of this applbcation pri
or i the hearing, there 5 a
reasonable apprahensson that
they would hide away the
vehicles and defeat the object
of the sebure and search
applbcation

The applicant  implored
theer ot o lssue an order for
the authorisation of the war-
ranit In terms of section 2603
of  the  Admindstradon o
Estates  Act  divecting  the
sherdlf of this cour 1o search
ant soize vehlckes and place
thern in her possession fnom
wherevar and or whonmever
theery mizy b foumnd

The law seems 1o be per
fectly in line with the need for
a warrant. Section 251} of the
Admindstration ol Estates Aci
enfoins an executor, immed)
atedy after letiers of execusor
ship have been gramed to

TRANSPORT TUMULT

hirm 1o take Into his custody
o conral sl rmovable prop-
enty, books and documends
belonging o the  deceased
a5kt

In terms ol secibon 260, H
the executor. such as the
applicant In the present mat-
ter, has reason o believe that
any propeny. book or docu-
meni 15 concealed or other-
wise undawfully  withheld
from lim, he may apply o the
mapstrate aving Jurisdiction
for & search warrant men-
tioned In section 363 Sec-
tion 263 15, according to the
cowrt. partbeularty intended 1o
strengthen the land of an

SECTION 26(3) IS
PARTICULARLY
INTENDED TO
STRENGTHEN THE
HAND OF AN
EXECUTOR IM
CARRYING OUT HIS
DBLIGATIONS

ectior In carrying out his
abligations o take charge of
all the agsets belonging Lo the
deceased estate

WHY DID IT FAIL?
Which begs the question -
wihiy did the application il
thils case? itall bolls down the
Jurisdictionn. Sectlon. 26
specifically  refers 10 the
"maglsmae”  and ot the
“count”. It 18 evident from the
aforementioned  that  the
applicant mistakenky sulrmil
ted her  application to  an
Incorrect forum — the high
court. The application ought
to lave been fled in the mag-
Istrate’s court possessing the
requisite jurisdiction
While it is hoped the crim-
Imals b this ragic case are
o and punkshed and any
shenanigans relating o the
deceased's biisiness rectified,
the sablwtary lesson In this
cage s thal executors must
get thelr Jurisdictional dacks
m a row when seeking a
WarTasnt
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